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The appellee's brief is peculiar in that it is in no sense

a reply to the appellant's opening brief. It does not

even attempt to answer any of the appellant's arguments.

Indeed, one reading the appellee's brief without referring

to the title page would conclude that it is an opening

brief.

There is nothing in the appellee's brief which would

require a reply, were it not for the fact that the appellee

undertakes to set out what is termed the "substance" of

the testimony, and in so doing departs from the record,

in many material respects. These statements concerning

the testimony are incomplete and inaccurate. There are

many important omissions and transpositions, and state-

ments made by witnesses are removed from their context.

The writer of the brief draws his own conclusions and

places his own interpretation upon what was testified to,
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instead of setting forth the testimony as it was actually

given. This might be permissible if it were confined to

the argument, but when it occurs in connection with what

purports to be a statement of the testimony, or the "sub-

stance" thereof, it is submitted that it is manifestly unfair

to the appellant.

A glaring example is to be found at page 8 of the

appellee's brief. There it is stated that Efert B. McCor-

mick, field representative of the Growers Advisory Com-

mittee, testified "that at the time of the incorporation of

the Edwards Fruit Company, Inc., on or about Decem-

ber 11, 1937, appellant, doing business as the Edwards

Fruit Company, had been operating a packing plant at

Highgrove, Riverside County, California". Mr. McCor-

mick's testimony actually was as follows:

[R. p. 51] : "I have known the defendant Hugh
David Edwards approximately six years. I first

knew him in Colton, California, prior to December

11, 1937. He was running a packing business at

that time, the name of which was Edwards Fruit

Company, and the plant of the Edwards Fruit Com-
pany was in Colton, California. I also called on

Mr. Edwards at a packing plant prior to December

11, 1937, at Highgrove, Riverside County, California.

I would say that he operated it approximately a

year, or very nearly, prior to December 11, 1937."

The brief then goes on to say (p. 8), that the witness

McCormick further testified "that both before and after

incorporation the same house and equipment were used".

Mr. McCormick did not so testify. All he said in that

connection was this:

[R. p. 51]: "The plant that Edwards operated

prior to December 11, 1937, at Highgrove, was a
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typical orange packing plant, possibly 70, 80 by 100

or 150, or 2>^ sizers, the usual equipment of an

orange plant. I observed the equipment in this

orange plant prior to December 11, 1937, and im-

mediately after December 11, 1937, and during the

winter of 1938, I continued to call at this same

plant."

[R. p. 52] :
"* * * J observed the presence of

Edwards and of the bookkkeeper in the same plant

at Highgrove, and the packing operations went on as

usual."

Continuing, the brief states (p. 8), that the witness

McCormick testified "that the corporation, after the date

of incorporation, picked and handled orange crops pur-

suant to contracts with growers which Edwards had ac-

quired in his individual capacity prior to the date of in-

corporation". That was not Mr. McCormick's testimony.

What he did say on that subject was this:

[R. p. 52] : "Some time in the early part of the

navel season of 1937 I had occasion to examine the

grower contracts in the packing plant at Highgrove,

and I made a list of such growers' contracts. On
most of those contracts I indicated the date that such

contracts bore, and I prepared such list in my own

handwriting. The document which you have shown

me is the original pencil list consisting of two pages

with writing on both sides of the first page and a

part of the second page, made from original con-

tracts as furnished to me by the Edwards Company.

The navel season generally lasts from approximately

November 15th or December 1st until June of the

next year.



By Mr. Hall:

Q. Are you prepared to state whether certain of

these contracts were retained by Edwards or the

Edwards Fruit Company, Inc., after December 11,

1937 and during the winter navel season? A. Yes."

[R. p. 53]: 'The Witness: At the time I

commenced the making of that record it was the

Edwards Fruit Company, not incorporated. Through

the column entitled 'Acres' I have drawn circles

which mean that that particular acreage was not

picked. The contract shown was not performed by

the Edwards Fruit Company. Wherever there is a

final pick shown in the final pick column it was re-

ported to me by the Edwards Fruit Company or Inc.

that they picked that fruit and that was the amount

they picked.

The Court: The question is whether he knows of

his own knowledge that the crops were actually

picked on the places designated in the contract.

The Witness : Some of them I would know of my
own knowledge, but the majority were picks that

were given to me by either the bookkeeper or Mr.

Edwards or both as to the amount."

Finally, the statement is made, at page 8 of the brief,

that the witness McCormick testified "that there was no

change in the personnel employed at the Highgrove plant

subsequent to incorporation". His actual testimony was

as follows:

[R. p. 54] : "Q. Did you observe any change in

the personnel of the Highgrove plant around and

after December 11, 1937? A. I did not."

Thus, it is apparent that instead of setting forth the

actual testimony of this witness, the appellee's brief states
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what the witness was evidently expected to testify to,

but did not. Certainly, if the witness had testified as

the brief makes it appear that he did, cross-examination

on behalf of the appellant would not have been waived.

[R. p. 54.]

Furthermore, the appellee's brief omits entirely from

Mr. McCormick's testimony the following significant ques-

tion and answer [R. p. 53] :

"By Mr. Hall:

Q. Do you know who the foreman at the High-

grove plant was? A. I believe that it was Hugh
Edwards' mother, Ray."

In purporting to set forth the testimony of another

witness, Dana S. Newkirk, at pages 8 and 9 of the

appellee's brief, the same practice is followed. The wit-

ness Newkirk is said to have testified (p. 9), "that he

had observed appellant giving instructions to the office

girl at this plant, and specifically one time in August,

when he requested information he was advised by the

office girl that he would have to get such information

from appellant". (Emphasis supplied.) This is substan-

tially a correct statement, except that the word "and" is

supplied by the author of the brief. [R. p. 50.] The

significance of this is that the witness actually testified

that he had observed the appellant giving instructions

to the office girl on only the one occasion referred to.

The insertion of the word "and'" leads to a very different

conclusion.

The "substance" of the testimony of the appellant's

mother, Mrs. Ray Edwards, and of the appellant him-

self, at pages 11 to 14 of the appellee's brief, contains

no less than 30 instances of omissions, transpositions, and



unwarranted conclusions. To point these out in detail

would require the reproduction in this reply brief of

practically the entire testimony of these two witnesses,

as it appears in the Record at pages 56 to 72. That

would extend this reply brief beyond the limit permitted

by the rules. However, this is a matter of such vital

importance to the appellant that the Court is respect-

fully urged to read that portion of the Record, in its

entirety, and compare it with what the appellee's counsel

has written in his brief.

Upon the false premises thus created the appellee's argu-

ment is based, and in the course of the argument many
of these misstatements of the testimony are repeated. In

the last analysis, however, it appears that appellee stands

upon the alter ego theory, and places chief reliance upon

the application for a permit to issue to Mrs. Ray Edwards

the five shares of stock of Edwards Fruit Company, Inc.,

subscribed and paid for by her, to support that theory.

As stated in our opening brief, it is the appellant's

contention that the alter ego theory cannot be invoked

in a criminal case to convict an individual of a crime based

upon acts performed by a corporation regularly and

legally formed. The silence of the appellee's brief on this

point must be taken as concurrence. The civil cases cited

by appellee are entirely beside the point. Even if these

cited cases were applicable, it is submitted that the evi-

dence in the present case falls far short of the well estab-

lished standards of proof required in order to disregard

the corporate entity.

In considering the application for a permit to issue

stock, several facts must be borne in mind. In the first

place, the evidence establishes, without contradiction, that

Mrs. Ray Edwards paid the expenses of incorporation,
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and subscribed for five shares (»f the stock of Edwards

Fruit Company, Inc., the only stock of the corporation

ever subscribed for or issued; that she made this sub-

scription at the organization meeting in December, 1937,

and fully paid for that stock, in cash, at that time; that

at the first meeting of the directors of the corporation,

on December 15, 1937, a resolution was adopted author-

izing and directing the president to make application

to the Commissioner of Corporations for a permit to

issue this stock; and that Mrs. Edwards was under the

impression that the certificate for the shares which she

had paid for had been issued to her and was in the

safe at the packing house. [Exhibit 14; R. pp. 56, 58,

60, 62.]

It is true that Mrs. Edwards was mistaken in believing

that the stock certificate had been issued, for the applica-

tion for a permit was not signed by appellant, as president

of the corporation, until July, 1940. [Exhibit 14.] Ap-

pellee makes the fiat statement that this application was

sworn to by appellant, although the testimony leaves this

point in doubt. [R. p. 70.] But even if appellant did

swear to this application, that fact would not have the

significance which appellee accords it.

Appellee lays great emphasis upon the fact that in this

application it is stated that the money derived from the

sale of the five shares of stock will be used in the con-

duct of the business of the corporation in buying crops

of oranges to be picked and sold, that the corporation

has no liabilities nor assets, and none in contemplation,

and has no bonds, notes, or other indebtedness outstand-

ing except the cost of incorporation. Appellee says that

this is "amply sufficient beyond all reasonable doubt to

make a prima facie case for the government", and calls



it "the most convincing proof that the corporation had

no real existence and served no purpose", but was "merely

a hollow lifeless shell and had been such since its incor-

poration". (Appellee's Brief p. 17.) Again, at page 24

of the brief, appellee states it as an established fact that

the corporation "did not possess property, other assets,

or any liabilities except for the outstanding shares of

stock".

In order to follow this specious reasoning one would

be obliged to close his eyes to all the other facts in the

case. The evidence shows, without dispute, not only that

Mrs. Edwards paid the $500.00 for her stock in 1937,

but also that she furnished all the money needed for the

corporation's operations, and finally paid off $12,000.00

of the corporation's debts, out of her own funds. [R. pp.

56, 57, 58, 59, 61, 65.] The appellee's own evidence all

shows that the corporation was actively engaged in busi-

ness, on a rather substantial scale, and was recognized

by the Growers Advisory Committee as an orange shipper

in issuing prorate allotments to it. It is, of course, the

shipment by the corporation of a number of carloads of

oranges in excess of these allotments that is the very

basis of the appellee's case. How, then, can the appellee

argue that the corporation had no existence, possessed no

property nor assets, and had no liabilities?

In return, the question may be asked, why did the appel-

lant sign an application for the corporation in July,

1940, making such statements? The answer is very

simple. The corporation's attorney obviously prepared the

application as of December, 1937, when its filing was

authorized and directed and when it should have been

filed, and as of that date, the recitals in the application

were undoubtedly true. It is equally unquestionable that
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at the date when the appHcation was actually signed by

appellant, those recitals were not true.

There may be legal justification for the preparation

and filing of an application for a permit to issue stock in

this manner, under these circumstances. But whether

there is or not, is the appellant to be fined and imprisoned

because of a possible error of law on the part of the

corporation's attorney? That would be the precise situa-

tion if the appellee's position in this case were sustained.

It is believed that the Assignments of Error relating

to the admission of exhibits into evidence have been suf-

ficiently covered in our opening brief, and that there is

nothing on this subject in the appellee's brief which re-

quires further comment, with one exception. Referring

to Assignments of Error Nos. 3 and 4, appellee states

that the records pertaining to a previous criminal con-

tempt proceeding against appellant were received in evi-

dence in order to show that appellant had knowledge of

the injunction which he is now accused of violating, and

that those earlier records were admissible for that pur-

pose. Appellee then proceeds to argue that these exhibits

"constitute an admission on the part of appellant, by his

plea of guilty, that the corporation was at the time of

the charges contained in such information, to-wit, Febru-

ary and April, 1938, merely acting on behalf of and as

the alter ego of the appellant". (Appellee's Brief p. 27.)

The same argument is made on page 17 of the appellee's

brief.

This illustrates exactly why these records should not

have been received in evidence. They were not neces-

sary to prove knowledge of the injunction on the part of

appellant, direct proof of that fact having already been

presented. Obviously, they were not competent evidence to
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prove any admission thai the corporation was the appel-

lant's alter ego. Standing alone, these exhibits carry no

such implication, and they have no bearing whatsoever

on the present case.

The appellee concedes that we are correct in maintain-

ing that in a case of this nature proof of guilt must be

beyond a reasonable doubt. We submit that the record

in this case does not even come close to complying with

that requirement, and that, on the contrary, under the

authorities cited in our opening brief, the appellant should

have been acquitted and purged of contempt. Surely,

there is nothing in this record to warrant the taking

of the appellant's property; much less, the deprivation

of his liberty.

Respectfully submitted,

G. V. Weikert,

Attorney for Appellant.


